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In certain respects it openly diverged from the common law
of the land and in some degree anticipated modern com-
mercial practices. Especially characteristic was the payment
of a ' God's penny' to bind a purchase ; when ' earnest' or
assurance money was given and taken by the parties to a
contract, they could not withdraw from it. The principle
appears to be that of thefestuca, or symbol of possession, which
the seller of land handed to the purchaser in token of the
change of ownership. The Carta Mercatoria (1303) laid down
that every bargain should be firm and stable, " after that the
earnest penny (denarius Dei) be once given and taken " \
According to Bracton, "if the purchaser repents of his purchase
and wishes to recede from his contract, let him lose what he
has given ; but if the vender repents, let him restore double
of what he has received as earnest money" 2. In the
custumal of Preston it is added that if the buyer has already
handled the goods, and the seller is unwilling to complete
the transaction, the latter must forfeit a sum of five shillings3.
At Dublin any one who gave the earnest penny, and then
repented of his bargain, paid a penalty of ten shillings4.
Another mercantile institution was that of promissory
notes, an institution5 of extreme importance in the
development of trade and finance. The procedure of
mercantile law was still often formal and marked by the
retention of antiquated survivals. Thus in 1287 the party
to a suit at the fair of St. Ives lost his case, because one of
the compurgators in taking the oath made a slip in the name,
saying Robert for Henry6. None the less, in certain direc-
tions there was a departure from established usage. Notably
was this the case in the production of proof by tally7, or by
evidence based on the examination of witnesses in the open
1  Hakluyt, The Principal Navigations (ed. 1903), i. 329.    Eventually the
' God's penny * became ' earnest';  but at first they were not exactly the
same :   R. L. Henry, Contracts in the Local Courts of Medieval England
(1926), 229.    For a contract to pay earnest money, see infra, p. 547.
2  Bracton, De Legibus, f. 62.
3  Dobson and Harland, History of Preston Guild, 75 (thirteenth century).
1 Gilbert, Documents of Ireland, 251.
* Select Pleas in Manorial Courts, L 133.
6  Select Cases concerning the Law Merchant, i. 20.
7  For proof by tally, see Bateson, Borough Customs, i. 202-205.